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OPINION BY': Werdegar

OPINION
WERDEGAR, J.--

Public school students with diabetes who cannot
self-administer insulin are normally entitled under feder-
al law to have it administered to them during the school-



day. This case presents a dispute over whom state law
permits to administer that insulin. The dispute arises
against the background of a long-standing shortage of
school nurses and a class action in federal court alleging
the state's schools have failed to ensure diabetic students
actually receive legally required health care services.
Pursuant to an agreement settling that litigation, the State
Department of Education (Department) in 2007 advised
local education agencies that trained school personnel
who are not licensed health care providers may, when no
nurse is available, administer insulin pursuant to the
medical orders of students' treating physicians. (State
Dept. of Education, Legal Advisory on Rights of Stu-
dents with Diabetes in California's K-12 Public Schools
(2007) pt. Iv.C
<http://www.cde.ca.gov/Is/he/hn/legaladvisory.asp>  [as
of Aug. 12, 2013] (2007 Legal Advisory).) In the case
now before us, the American Nurses Association and
other trade organizations representing registered and
school nurses (collectively Nurses) challenge the De-
partment's advice as condoning the unauthorized practice
of nursing. The American Diabetes Association (Associ-
ation), which is a party to the federal settlement agree-
ment, defends the Department's advice as intervener.

In fact, California law expressly permits trained, un-
licensed school personnel to administer prescription me-
dications such as insulin in accordance with the written
statements of a student's treating physician and parents
(Ed. Code, 88 49423, 49423.6; Cal. Code Regs., tit. 5, 88
600, 604, subd. (b)) and expressly exempts persons who
thus carry out physicians' medical orders from laws pro-
hibiting the unauthorized practice of nursing (Bus. &
Prof. Code, § 2727, subd. (e)). Through these provisions,
state law in effect leaves to each student's physician, with
parental consent, the question whether insulin may safely
and appropriately be administered by unlicensed school
personnel, and reflects the practical reality that most in-
sulin administered outside of hospitals and other clini-
cal settings is in fact administered by laypersons. The
Nurses' arguments to the contrary lack merit.

|. BACKGROUND

The question whether California law permits unli-
censed school personnel to administer medications is,
like all questions of law, subject to de novo review. (See
Bruns v. E-Commerce Exchange, Inc. (2011) 51 Cal.4th
717, 724 [122 Cal. Rptr. 3d 331, 248 P.3d 1185].) We
thus draw freely from the undisputed evidence in setting
out the facts of the case before us.

Diabetes is a chronic, incurable disease that prevents
the human body from properly using food to produce
energy. Insulin, a hormone produced in the pancreas,
transports glucose (a sugar derived from food) through
the bloodstream to the cells. In a person with diabetes,
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the body either does not produce insulin, or enough insu-
lin (type 1 diabetes), or cannot use insulin properly (type
2 diabetes). All persons with type 1 diabetes and some
with type 2 must take insulin to avoid serious short- and
long-term health problems. (See generally U.S. Dept. of
Health & Human Services, Helping the Student with
Diabetes Succeed: A Guide for School Personnel (2010)
p. 1
<http://www.ndep.nih.gov/media/youth_schoolguide.pdf
> [as of Aug. 12, 2013] (DHHS Guide).) State law re-
quires that nurses administer all medications, including
insulin, in hospitals and other licensed health care facili-
ties. (Bus. & Prof. Code, § 2725.3.) Outside of such fa-
cilities, however, insulin is normally administered by
laypersons according to a physician's directions, most
often by the diabetic persons themselves or by friends or
family members.

Public school students with diabetes who cannot
self-administer insulin are normally entitled to have it
administered to them at no cost. This is a result of sec-
tion 504 of the Rehabilitation Act of 1973 (29 U.S.C. §
794) (Section 504), title Il of the Americans with Dis-
abilities Act of 1990 (42 U.S.C. § 12131 et seq.), and the
Individuals with Disabilities Education Act (20 U.S.C. §
1400 et seq.) (IDEA). (See 28 C.F.R. § 35.104 (2013);
34 C.F.R. § 300.8(c)(9)(i) (2013) [defining diabetes as a
disability].) Public schools must offer to students cov-
ered by these laws a free and appropriate public educa-
tion that includes related aids and services, such as med-
ical services, designed to meet their individual educa-
tional needs. (See 20 U.S.C. 8 1400(d)(1)(A); 34 C.F.R. §
104.33(a), (b)(1) (2013).) Under these laws, diabetic
students pay for insulin, supplies and equipment but not
the cost of administering insulin. (See 34 C.F.R. §
104.33(c)(1) (2013) ["the provision of a free education
is the provision of educational and related services with-
out cost to the handicapped person or to his or her par-
ents or guardian ..."]; Cedar Rapids Community School
Dist. v. Garret F. (1999) 526 U.S. 66, 79 [143 L. Ed. 2d
154, 119 S. Ct. 992] [school district must pay for re-
quired services].) A school's obligations to a particular
diabetic student are normally set out in a "Section 504
plan" or an "individualized education program" (IEP).

Approximately one in 400 school-age children na-
tionwide has diabetes, including about 14,000 in Califor-
nia. The goal of diabetes management for children is to
avoid both hyperglycemia (high blood glucose) and hy-
poglycemia (low blood glucose) by tightly maintaining
blood-glucose levels within target ranges determined by
their physicians, through frequent monitoring and mul-
tiple daily insulin injections. (DHHS Guide, p. 15.) Ac-
cordingly, diabetic students who depend on insulin injec-
tions typically need them during the schoolday, both at
regularly scheduled times and unpredictably to correct



for fluctuations in blood glucose. The need for insulin
can arise anytime and anywhere--in the classroom, on
field trips or during school-sponsored activities. To serve
this and other student health needs, California has about
2,800 school nurses, averaging one for every 2,200 of the
state's approximately 6 million public school students.
While 5 percent of schools have a full-time school nurse,
69 percent have only a part-time nurse, and 26 percent
have no nurse at all. Although some schools allow unli-
censed school personnel to administer insulin, others do
not. Some of those that do not appear to have taken the
position, possibly in reliance on 2005 and 2006 advisory
statements by the Department (see post, at p. 588 et
seq.), that the Nursing Practice Act (Bus. & Prof. Code, §
2700 et seq.) permits only licensed health care providers
to administer insulin in schools. Moreover, some nurses
have refused to train unlicensed school personnel to ad-
minister insulin out of concern for possible disciplinary
action by the Board of Registered Nursing. As a result,
diabetic students have encountered difficulty in receiving
insulin during the schoolday.

In October 2005, the parents of four diabetic stu-
dents in California public schools, together with the As-
sociation, filed a class action in federal court alleging
that schools in the Fremont Unified School District and
the San Ramon Valley Unified School District had failed
to meet their obligations to diabetic students under fed-
eral law. (K.C. v. O'Connell (N.D.Cal., No.
C-05-4077MMC).) The defendants included the De-
partment, the State Superintendent of Public Instruction
(Superintendent), the members of the State Board of
Education (Board), and officials of the two named school
districts. The plaintiffs alleged the districts' schools had
refused to prepare Section 504 plans for diabetic stu-
dents, refused to include provisions for diabetes care in
students' IEPs, refused to permit unlicensed school per-
sonnel to administer insulin when no nurse was availa-
ble, and improperly required that parents or parental de-
signees come to school to administer insulin. Because of
these asserted violations of federal law, plaintiffs further
alleged, some parents were required to forego employ-
ment and some students had to adopt insulin regimens
that entailed less frequent injections, less effective con-
trol of blood-glucose levels, and greater risks to their
health.

In July 2007, the plaintiffs in the federal litigation
entered into a settlement agreement with the Department,
the Superintendent and the Board. The agreement re-
quired the Department, among other things, to fulfill its
legal obligations to monitor local education agencies'
compliance with Section 504 and the IDEA and to re-
solve complaints of noncompliance. In addition, and
more importantly for present purposes, the Department
agreed to issue the 2007 Legal Advisory (see ante, at p.
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575) summarizing the rights of diabetic students under
federal and state law. The Department issued that docu-
ment in August 2007, and the federal court dismissed the
action.

In the 2007 Legal Advisory, as relevant here, the
Department articulates eight categories of persons autho-
rized to administer insulin to students in the state's public
schools. The Department describes the first seven cate-
gories as specifically authorized in statutory exceptions
to the Nursing Practice Act (Bus. & Prof. Code, §§ 2725,
subd. (b)(2), 2727, subd. (d)) and in a regulation con-
cerning the administration of medication adopted by the
Board (Cal. Code Regs., tit. 5, § 604). Briefly, those
seven categories include: (1) students who are able to
self-administer, (2) nurses and physicians employed by
local education agencies, (3) other school employees
who are appropriately licensed health care providers, (4)
licensed nurses working pursuant to contracts with
schools, (5) parents and guardians, (6) persons designat-
ed by parents or guardians who are volunteers but not
school employees, and (7) trained, unlicensed school
employees acting in emergencies. (2007 Legal Advisory,
pt. IV.A)

The 2007 Legal Advisory also recognizes that some
students cannot self-administer insulin, that licensed
health care providers are not always available when
needed, and that federal law does not permit schools to
impose the cost of administering insulin on parents. On
that basis, the Department concludes as follows: "When
federal and state laws are reconciled, it is clear that it is
unlawful for [a local education agency] to have a general
practice or policy that asserts that it need not comply
with the IDEA or Section 504 rights of a student to have
insulin administered at school simply because a licensed
professional is unavailable. In such situations, federal
rights take precedence over strict adherence to state law
so that the educational and health needs of the student
protected by the Section 504 Plan or IEP are met." (2007
Legal Advisory, pt. 1V.C.) So concluding, the Depart-
ment adds an eighth category of authorized persons,
permitting insulin to be administered by a "voluntary
school employee who is unlicensed but who has been
adequately trained to administer insulin pursuant to the
student's treating physician's orders as required by the
Section 504 Plan or the IEP." (2007 Legal Advisory,
Checklist.) The validity of the 2007 Legal Advisory's
"category 8" is the crux of the present dispute.

Two months after the Department issued the 2007
Legal Advisory, the Nurses challenged that document by
filing the present action in the superior court seeking
declaratory relief and a writ of mandate. The Association
responded with a complaint in intervention asking the
court to dismiss the Nurses' action. Ultimately the court
entered judgment for the Nurses. Accepting their argu-



ment that state law does not authorize unlicensed school
personnel to administer insulin, the court declared the
2007 Legal Advisory invalid to that extent and directed
the issuance of a writ of mandate ordering the Superin-
tendent and the Department not to enforce it. The court
also declared the same portion of the 2007 Legal Advi-
sory invalid as a regulation adopted in violation of the
Administrative Procedure Act (ADA) (Gov. Code, 8§
11340 et seq.). Finally, the court rejected the Associa-
tion's argument that state law, if interpreted as forbidding
unlicensed personnel to administer insulin, is preempted
by Section 504 and the IDEA.

The Association appealed. The appeal automatically
stayed the superior court's decision, leaving the 2007
Legal Advisory provisionally in effect pending the final
outcome of these proceedings. (Code Civ. Proc., § 916,
subd. (a).) The Court of Appeal affirmed the judgment
and writ of mandate without reaching the APA issue. We
granted the Association's petition for review. The Super-
intendent and District, who did not petition for review,
support the Association's position as amici curiae.

I1. DISCUSSION

The main question before us is whether California
law permits unlicensed school personnel to administer
insulin. Our affirmative answer to that question leaves no
need to decide whether federal law would preempt a
contrary rule of state law or whether the Department
violated the APA in promulgating the 2007 Legal Advi-
sory.

A. California Law.

To determine whether unlicensed school personnel
may administer prescription medications such as insu-
lin, we first consult the body of law that expressly pur-
ports to answer the question: Education Code section
49423 and its implementing regulations. (All further
undesignated citations to statutes are to this code.) The
statute declares the basic law: "[A]ny pupil who is re-
quired to take, during the regular schoolday, medication
prescribed for him or her by a physician and surgeon ...
may be assisted by the school nurse or other designated
school personnel ... ." (§ 49423, subd. (a), italics added.)
The same statute ensures that medications are adminis-
tered only in accordance with medical orders and paren-
tal consent: “In order for a pupil to be assisted by a
school nurse or other designated school personnel pur-
suant to subdivision (a), the school district shall obtain
both a written statement from the physician ... detailing
the name of the medication, method, amount, and time
schedules by which the medication is to be taken and a
written statement from the parent, foster parent, or guar-
dian of the pupil indicating the desire that the school
district assist the pupil in the matters set forth in the
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statement of the physician ... ." (ld., subd. (b), italics
added.) Section 49423 expressly applies
"[n]otwithstanding Section 49422" (id., subd. (a)), which
provides more generally that only licensed health care
providers may be "permitted to supervise the health and
physical development of pupils" (8§ 49422, subd. (a)).

In adopting section 49423, the Legislature repealed
and reenacted former section 11753.1. (Stats. 1968, ch.
681, 8 1, p. 1378, repealed and reenacted as 8§ 49423 by
Stats. 1976, ch. 1010, § 2, pp. 2384, 3615.) The Legisla-
ture's reason for authorizing school personnel to admi-
nister medications, according to the original statute's
legislative history, was to avoid requiring children "to
leave school during the day for necessary medication" or
compelling their parents "to pay extra sums for a school
visit by the physician." (Assem. Education Com., Analy-
sis of Assem. Bill No. 1066 (1968 Reg. Sess.) p. 1.)

Section 49423, like its statutory predecessor, did not
require implementing regulations and was thus
self-executing. In the ensuing decades, however, some
schools refused to administer prescribed medication to
students. Noting this, the Superintendent in a 1997 letter
to school superintendents reminded local school admin-
istrators that federal law permitted students to receive
medication during the schoolday, and that medication
could properly be administered by unlicensed "personnel
who have been appropriately trained by a credentialed
school nurse, public health nurse, or physician." (Super-
intendent Eastin, letter to superintendents of schools,
Sept. 5, 1997, p. 2.) Three years later, the same problem
came to the attention of the Legislature. A Senate floor
analysis, recognizing that "federal case law requires dis-
tricts to accept responsibility to administer necessary
medications ... ," reported complaints that ""some districts
'have required parents to sign illegitimate blanket waiv-
ers that sign away their children's right to medical treat-
ment at school as a condition of enrollment or atten-
dance. In these instances, parents have been forced to
take time off work to go to school and deliver the medi-
cations." " (Sen. Rules Com., Off. of Sen. Floor Analyses,
Unfinished Business Analysis of Sen. Bill No. 1549
(1999-2000 Reg. Sess.) as amended Aug. 14, 2000, p. 3.)
To provide additional clarity, the Legislature directed the
Department to develop and recommend, and the Board to
adopt, regulations "regarding the administration of me-
dication in the public schools pursuant to Section
49423." (8§ 49423.6, subd. (a), added by Stats. 2000, ch.
281,82, p. 2477.)

Obeying the Legislature's command, the Board in
2003 adopted sections 600 to 611 of title 5 of the Cali-
fornia Code of Regulations. (All further references to
title 5 are to that code.) These regulations expressly dec-
lare that unlicensed school personnel may administer
medications. Section 604 provides: "(a) A school nurse



may administer medication to a pupil or otherwise assist
a pupil in the administration of medication as allowed by
law and in keeping with applicable standards of profes-
sional practice. [1] (b) Other designated school person-
nel may administer medication to pupils or otherwise
assist pupils in the administration of medication as al-
lowed by law and, if they are licensed health care profes-
sionals, in keeping with applicable standards of profes-
sional practice for their license." (Tit. 5, § 604, subds.
(@), (b), italics added.) Section 601 defines the " '[o]ther
designated school personnel' " who are thus authorized to
act as "includ[ing] any individual employed by the local
education agency who: [] (1) Has consented to admi-
nister the medication to the pupil or otherwise assist the
pupil in the administration of medication; and [] (2)
May legally administer the medication to the pupil or
otherwise assist the pupil in the administration of the
medication.” (Id., 8 601, subd. (e), italics added.) Other
sections of title 5 provide for such related matters as me-
dication logs and records, the contents of the physicians'
and parents' required written statements, and the deli-
very, storage and disposal of medications. (Id., 88
601-609.)

Thus, section 49423 and its implementing regula-
tions plainly establish, as the Legislature, the Board and
the Department intended, that unlicensed school person-
nel may administer prescription medications. The Nurses
do not contend the Board's regulations are invalid, but
they do offer a variety of arguments for interpreting them
other than according to their plain meaning. None is
persuasive.

1. "[A]s allowed by law."

In permitting school personnel other than licensed
health care providers to administer medication, sections
601 and 604 of title 5 qualify that permission with lan-
guage deferring to other laws governing the subject.
Specifically, section 604 provides that "[o]ther designat-
ed school personnel may administer medication to pupils
... as allowed by law." (Id., subd. (b), italics added.) Si-
milarly, section 601 limits such " '[o]ther designated
school personnel' " to those who "[m]ay legally adminis-
ter the medication to the pupil ... ." (Id., subd. (€)(2),
italics added.) The Nurses contend the italicized lan-
guage means that only those school personnel who are
licensed health care providers, such as registered nurses,
may administer medications, and that unlicensed per-
sonnel may assist but not actually administer medica-
tions. By way of illustration, the Nurses assert that unli-
censed school personnel "are permitted to open a bottle
of cough syrup and pour the prescribed dose but cannot
pour it down the student's throat," or they may monitor a
diabetic student's glucose levels and determine the cor-
rect dosage of insulin but may not administer the drug by
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giving the injection or pushing the button on an insulin
pump.

The Nurses have misinterpreted the regulations. Be-
fore explaining that conclusion, however, and in order to
clarify the scope of our holding, we note that one signif-
icant premise of the Nurses' argument is correct: There is
no reason to believe the Legislature intended to delegate
to the Board, a state educational agency charged with
governing the public schools (see 88 33000, 33031), any
authority to override statutes in which the Legislature has
required specific licensure before a person may perform
a health care function. We assume the Board shares this
understanding. In section 610 of title 5, the Board ex-
plains that "[n]othing in this article may be interpreted as
... affecting in any way: [{]] (2) The statutes, regulations,
or standards of practice governing any health care pro-
fessional licensed by the State of California in the carry-
ing out of activities authorized by the license ... ."
Viewed in this light, the language in the Board's regula-
tions that qualifies the authority of unlicensed school
personnel to administer medications--"as allowed by
law" (tit. 5, § 604, subd. (a); see id., § 601, subd.
(e)(2))--is reasonably and appropriately interpreted as
reflecting the Board's deference to laws articulating pol-
icy choices that lie beyond the scope of its delegated
authority over the state's public schools.

This does not mean, however, that only licensed
health care professionals may administer prescription
medications in public schools. It means, rather, only that
the Board's regulations do not authorize unlicensed
school personnel to administer such medications in vi-
olation of other applicable laws or regulations. To illu-
strate, only licensed health care providers may adminis-
ter controlled substances. (See Health & Saf. Code, §
11154, subd. (a).) Also, the Legislature has mandated
specific training before unlicensed school personnel may
administer three specially regulated emergency medica-
tions to students. (See 8§ 49414 [epinephrine au-
to-injectors for anaphylaxis], 49414.5 [glucagon for se-
vere hypoglycemia], 49414.7 [antiseizure medication for
epilepsy].) A school employee without the licensure or
training required by statute for such medications would
not be "allowed by law" (tit. 5, § 604, subd. (a)) to admi-
nister them and, thus, not permitted to do so solely by
force of the Board's regulations. Compliance with those
other laws would also be necessary.

In contrast, no such law prohibits unlicensed persons
from administering prescription medications generally,
or insulin in particular, in carrying out the medical orders
of licensed physicians. The Nurses attempt to find such a
rule in the Nursing Practice Act (NPA) (Bus. & Prof.
Code, 8 2700 et seq.), which defines the practice of
nursing to include a list of patient care functions includ-
ing "the administration of medications" (id., § 2725,



subd. (b)(2)), and prohibits the unauthorized practice of
nursing (id., 8 2732). In opposition, the Association con-
tends the listed functions fall within the definition of
nursing practice only under circumstances where they
"require a substantial amount of scientific knowledge or
technical skill." (id., § 2725, subd. (b) ["The practice of
nursing within the meaning of this chapter means those
functions, including basic health care, that help people
cope with difficulties in daily living that are associated
with their actual or potential health or illness problems or
the treatment thereof, and that require a substantial
amount of scientific knowledge or technical skill, includ-
ing all of the following ... ." (italics added)].) The routine
administration of insulin outside of hospitals and clinical
settings, the Association observes, does not require sub-
stantial scientific knowledge or technical skill and is, in
fact, typically accomplished by the patients themselves,
including some children, or by friends and family mem-
bers.

We need not speak to the definition of nursing prac-
tice in order to resolve this case. However broadly the
NPA may define the practice of nursing, and whatever
the NPA may correlatively prohibit as unauthorized
practice, the NPA expressly exempts from that prohibi-
tion "[t]he performance by any person of such duties as
required in ... carrying out medical orders prescribed by a
licensed physician ... ." (Bus. & Prof. Code, § 2727,
subd. (e).) This medical-orders exception, as we shall
explain, is broad enough to cover unlicensed school per-
sonnel who act as volunteers for specific students, at
their parents' request, to carry out physicians' medical
orders in accordance with section 49423 and its imple-
menting regulations.

2. The Medical-orders Exception.

The medical-orders exception provides in full as
follows: "This chapter [(the NPA)] does not prohibit: [{]
... [1] (e) The performance by any person of such duties
as required in the physical care of a patient and/or carry-
ing out medical orders prescribed by a licensed physi-
cian; provided, such person shall not in any way assume
to practice as a professional, registered, graduate or
trained nurse." (Bus. & Prof. Code, § 2727, subd. (e),
italics added.) The meaning of the first clause and its
application to this case are clear: Unlicensed school per-
sonnel acting pursuant to section 49423 and its imple-
menting regulations "perform[] ... duties as required in ...
carrying out medical orders ... ." (Bus. & Prof. Code, §
2727, subd. (e).) What the italicized proviso means is
less clear, especially in its use of the word "assume.” On
this point the legislative history is uninformative, re-
flecting only that section 2727 was added as part of the
original NPA (Stats. 1939, ch. 807, § 2, pp. 2346, 2349),
and that the medical-orders exception was added on the
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Assembly floor for unrecorded reasons (Assem. J. (1939)
p. 515).

The Nurses argue a person "assumel[s] to practice as
a ... registered ... nurse” (Bus. & Prof. Code, § 2727,
subd. (e)) simply by performing any health care function
that falls within the NPA's definition of nursing practice
(id., § 2725, subd. (b)). But this cannot be what the pro-
Viso means, as it would vitiate the medical-orders excep-
tion. A person who carries out a physician's medical or-
ders with respect to a patient does not need an exception
from the laws prohibiting unauthorized practice unless
his or her conduct would otherwise violate those laws.
To adopt the Nurses' interpretation would thus render the
exemption entirely meaningless--a result we would hesi-
tate to accept "unless absolutely necessary." (E.g.,
People v. Arias (2008) 45 Cal.4th 169, 180 [85 Cal.
Rptr. 3d 1, 195 P.3d 103].) But we need not accept it.
The statute's language, broader statutory context and
interpretive history all point to a different meaning: To
"assume to practice as a professional, registered, gradu-
ate or trained nurse" (Bus. & Prof. Code, § 2727, subd.
(e)), means to hold oneself out, explicitly or implicitly,
as being a nurse in fact.

We begin with the language. To "assume" to do a
thing has two possible meanings in the present context. It
might mean to "undertake" to do a thing, or "[t]o take [a
thing] upon oneself"--in effect simply to do it. (Oxford
English Dict. Online (2013) definition 11.4.a; see Web-
ster's 3d New Internat. Dict. (2002) p. 133, definition 2.)
Alternatively, to "assume" might mean "[t]Jo put forth
claims or pretensions,” to do a thing "in appearance only,
... to pretend, simulate, feign." (Oxford English Dict.
Online, supra, definition 111.8, 9; see Webster's 3d New
Internat. Dict., supra, at p. 133, definition 4.) Building
upon the former definition (“undertake™), the Nurses
contend a person "assume[s] to practice as a ... nurse"
(Bus. & Prof. Code, § 2727, subd. (e)) by undertaking to
perform--in other words, simply by performing--any of
the patient care functions listed in the NPA's definition of
nursing (id., § 2725, subd. (b)(2)). This interpretation, as
noted, cannot be correct as it would leave the medi-
cal-orders exception without meaning.

In contrast, the medical-orders exception does have
meaning if one "assume[s] to practice as a ... nurse" (Bus.
& Prof. Code, § 2727, subd. (e)) by holding oneself out,
explicitly or implicitly, as being a nurse in fact. The
broader statutory context supports this interpretation. The
list of statuses an unlicensed person who carries out
medical orders may not "assume"--"professional, regis-
tered, graduate or trained nurse" (ibid.)--indicates that
one may not evade the rule against falsely posing as a
registered nurse by substituting a vaguer term such as
"professional," "graduate" or "trained." A penal provi-
sion enacted by the same Legislature in the same bill as



the medical-orders exception similarly declared it "un-
lawful for any person or persons not licensed as provided
in this chapter to impersonate in any manner or pretend
to be a professional nurse, or to use the title 'registered
nurse,' the letters 'R.N.," or the words 'graduate nurse,’
'trained nurse,” or any other name, word or symbol in
connection with or following his [or her] name so as to
lead another or others to believe that he [or she] is a pro-
fessional nurse.” (ld., former § 2796, added by Stats.
1939, ch. 807, § 2, pp. 2346, 2356; see § 2796 [current
version, adding "nurse anesthetist” to the list of titles one
may not falsely assume].) The order in which the bill's
provisions were drafted suggests the Assembly looked to
the penal provision, and even borrowed some of its
terms, in drafting the floor amendment that added the
medical-orders exception. (Compare Assem. Bill No.
620 (1939 Reg. Sess.) § 2, p. 11, as introduced Jan. 13,
1939 [adding Bus. & Prof. Code, § 2796], with Assem. J.
(1939) p. 515 [floor amend. of Mar. 13, 1939, adding
Bus. & Prof. Code, § 2727, subd. (€)].)

The broader statutory context provides additional
evidence supporting our conclusion. The same section of
the NPA that contains the medical-orders exception (Bus.
& Prof. Code, § 2727) also creates a narrower exception
covering "[i]ncidental care of the sick by domestic ser-
vants or by persons primarily employed as housekeepers
as long as they do not practice nursing within the mean-
ing of this chapter"” (1d., subd. (b), italics added). Read in
the context of the whole statute, the italicized language
expresses the thought that domestic servants and house-
keepers caring for sick persons may not perform nursing
functions, without regard to how they hold themselves
out. The Nurses would interpret the medical-orders ex-
ception similarly, yet the same Legislature, in the same
act and section, chose the different words--"assume to
practice as a ... nurse"--(ibid., italics added) to qualify the
exception for unlicensed persons who merely carry out
medical orders. The inescapable inference is that the
Legislature, by using different words to define the two
exceptions, intended them to have different meanings.

The single prior interpretation of the medical-orders
exception is consistent with our conclusion. The Attor-
ney General has described that exception, and the NPA's
related penal provisions, as "show[ing] a legislative
intent to prohibit any person from holding out to the pub-
lic that [he or] she is specially trained or registered in the
nursing profession unless said person is licensed by the
state of California in this field." (Registered Nurse, 32
Ops.Cal.Atty.Gen. 159, 160 (1958), referring to Bus. &
Prof. Code, 88 2727, subd. (e) [medical-orders excep-
tion; unlicensed person carrying out medical orders may
not assume to practice as a nurse], 2795 [unlawful to use
any title, sign, card or device to indicate nursing licen-
sure], and 2796 [unlawful to use the titles "registered,"
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"graduate” or “trained nurse," or the letters "R.N."].)
Thus, the Attorney General concluded, an unlicensed
person employed by a physician as a "doctor's nurse”
was forbidden to use titles confusingly similar to "regis-
tered nurse,” such as " 'Registered Doctor's Nurse' or the
abbreviation 'R.D.N." or any title, or wear or display any
pin that would indicate that said person is duly licensed
as a registered nurse under the laws of the state of Cali-
fornia." (Registered Nurse, supra, at p. 159; cf. Kolnick
v. Board of Medical Quality Assurance (1980) 101 Cal.
App. 3d 80, 84 [161 Cal. Rptr. 289] [declining to con-
strue the exception].)

For all of these reasons, we conclude the medi-
cal-orders exception does permit a layperson to carry out
a physician's medical orders for a patient, even orders
that would otherwise fall within the definition of nursing
practice, without thereby violating the rule against unau-
thorized practice. To fall outside the exception by "as-
sum[ing] to practice as a ... nurse" (Bus. & Prof. Code, §
2727, subd. (e)), one must go further by holding oneself
out, explicitly or implicitly, to be a nurse in fact. This
conclusion disposes of the issue, because unlicensed
school personnel do not hold themselves out to be
nurses simply by volunteering to act on behalf of partic-
ular students in accordance with the Education Code and
its implementing regulations.

We thus proceed to consider the Nurses' remaining
objections to the conclusion that such personnel may
administer medications.

3. Medication-specific Statutes

In statutes enacted between 2001 and 2011, the Leg-
islature imposed additional training and administrative
requirements before unlicensed school personnel may
administer three specific emergency medications: epi-
nephrine auto-injectors to treat anaphylaxis (§ 49414,
added by Stats. 2001, ch. 458, § 2, p. 4024), glucagon for
severe hypoglycemia (§ 49414.5, added by Stats. 2003,
ch. 684, § 1, p. 5229, as subsequently amended), and
antiseizure medication for epilepsy (§ 49414.7, added hy
Stats. 2011, ch. 560, § 2). Each of these statutes, while
expressing the Legislature's preference that registered
nurses administer the subject medications whenever
possible, expressly permits trained, unlicensed school
personnel to do so when no nurse is available. (See §8
49414, subd. (f)(1), 49414.5, subd. (a), 49414.7, subds.

@), (b).)

The Nurses contend these statutes would not have
been necessary if the NPA's medical-orders exception
already, by its own force, permitted unlicensed school
personnel to administer medications. "[T]he Legislature,"
the Nurses observe, "does not engage in idle acts." (Cit-
ing California Teachers Assn. v. Governing Bd. of Rialto



Unified School Dist. (1997) 14 Cal.4th 627, 634 [59 Cal.
Rptr. 2d 671, 927 P.2d 1175].) The maxim is valid, but
its application is flawed. Having generally authorized
unlicensed school personnel to administer medications (8
49423) and directed the Board to adopt implementing
regulations (8 49423.6), the Legislature nevertheless
retained the power to impose additional restrictions on
drugs deemed to justify special precautions. Nothing in
section 49423 or 49423.6 conditioned the effectiveness
of those statutes on further legislation, and nothing in the
later-enacted, drug-specific statutes repeals the general
authority granted in the earlier, more-general provisions.
So understood, none of the relevant statutes represents an
idle act. In contrast, to accept the Nurses' argument
would entail the implausible conclusion that the Legisla-
ture had intended section 49423 and its 1968 statutory
predecessor (former § 11753.1; see ante, at pp. 579-580)
to lie dormant and ineffective until the Legislature
enacted the first drug-specific statute 33 years later. (§
49414 [concerning epinephrine auto-injectors].) History
is to the contrary. As we have seen, the 1968 Legisla-
ture intended the original statute to be self-executing,
and the 2000 Legislature, to force compliance, directed
the Board to adopt implementing regulations in short
order. (See 8§ 49423.6 ["[o]n or before June 15, 2001"7;
see also ante, at p. 580.)

4. Failed Legislation.

Despite the foregoing evidence to the contrary, ami-
ci curiae supporting the Nurses urge us to infer from a
variety of failed bills that the Legislature believes fur-
ther, specific legislation is necessary before unlicensed
school personnel may administer insulin. Because sec-
tion 49423 and its implementing regulations plainly do
authorize such personnel to administer prescription me-
dications and were in fact adopted for that purpose, "to
undertake the problematic exercise of inferring legisla-
tive intent from subsequent, failed legislation seems es-
pecially inappropriate ... ." (Martin v. Szeto (2004) 32
Cal.4th 445, 451-452 [9 Cal. Rptr. 3d 687, 84 P.3d
374].) In any event, we find nothing in the failed bills'
history that supports amici curiae's argument.

Assembly Bill No. 481 (2001-2002 Reg. Sess.)
would have required school administrators and other
designated, unlicensed personnel to be trained to admi-
nister insulin and required them to administer it, in the
absence of a school nurse, in accordance with guidelines
on diabetes care to be developed by a group of seven
state and private organizations. The Governor vetoed the
bill, explaining his reasons as follows: "Existing law
already provides that any pupil who is required to take
prescription medication during the regular school day
may be assisted by school personnel if a written state-
ment is obtained from a physician and a written request
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is made by the pupil's parent/guardian. [T] This bill,
while well-intentioned, would create a costly new state
reimbursable mandate estimated by the Department of
Finance to be potentially tens of millions of dollars. Nei-
ther this bill, nor the 2002 Budget Act contains an ap-
propriation for this purpose.” (Governor's veto message
to Assem. on Assem. Bill No. 481 (Sept. 26, 2002) 6
Assem. J. (2001-2002 Reg. Sess.) p. 8873 [in relevant
part].)

This history does not show the Legislature in
2002--let alone in 1968 and 1976 when it enacted and
reenacted the operative language of section
49423--believed that further, more-specific legislation
was required to permit unlicensed school personnel to
administer any prescription medication. To the contrary,
the Legislative Counsel's Digest of the vetoed 2002 bill
noted that "[e]xisting law provides that any pupil who is
required to take ... medication ... may be assisted by the
school nurse or other designated school personnel ... ,"
and explained that the bill "would specifically make
those provisions applicable to a pupil with diabetes™" un-
der guidelines to be developed later. (Legis. Counsel's
Dig., Assem. Bill. No. 481 (2001-2002 Reg. Sess.), ital-
ics added.) The bill was, thus, analogous to other statutes
in which the Legislature has imposed, for particular me-
dications (e.g., epinephrine, glucagon and antiseizure
medication), additional restrictions on schools' use of the
general authority concerning medications granted in sec-
tion 49423. The Legislature's unsuccessful attempt to
impose comparable restrictions on insulin did not abro-
gate the existing general authority.

Three additional failed bills did not come to a vote.
Senate Bill No. 1487 (2007-2008 Reg. Sess.) would have
amended section 49414.5, which permits unlicensed
school personnel with special training to administer glu-
cagon in emergencies, to administer insulin under similar
conditions. (Sen. Bill No. 1487, § 1.) Another bill, As-
sembly Bill No. 1802 (2009-2010 Reg. Sess.), while ex-
pressly authorizing unlicensed personnel to administer
insulin, would have permitted parents, rather than school
administrators, to designate the school employees who
would be allowed to administer insulin. (Id., § 2.) Final-
ly, Assembly Bill No. 1430 (2009-2010 Reg. Sess.)
would have provided that no one other than licensed
health care providers would be allowed to administer any
medications in schools, except in emergencies. (Id., § 2.)
Because none of these bills came to a vote, and because
the Legislature's cursory deliberations on them postdated
section 49423's enactment by decades, none provides a
sound basis for inferring the 1968 and 1976 Legislatures'
intents on the question whether section 49423 permits
unlicensed personnel to administer insulin.

5. The Department's 2005 and 2006 Advisory Statements.



In 2005 and 2006, the Department issued advisory
statements recommending that school personnel other
than licensed health care providers not administer medi-
cations by injection generally (2005) or insulin in partic-
ular (2006). (State Dept. of Education, Program Advi-
sory on Medication Administration (May 2005) p. 7
<http://www.cde.ca.gov/ls/he/hn/documents/medadvisor
y.pdf> [as of Aug. 12, 2013] (2005 Program Advisory);
State Dept. of Education, Medication Administration
Assistance in California ... Frequently Asked Questions
(2006) p. 1 (2006 FAQ).) The Nurses contend we should
defer to these recommendations as authoritative inter-
pretations of section 49423 by an agency charged with its
enforcement. But the Department's advisory statements
are not entitled to the same judicial deference as the
binding, quasi-legislative regulations formally adopted
by the Board. (Tit. 5, 88 600-611; see § 49423.6 [regula-
tory authority].) "An agency interpretation of the mean-
ing and legal effect of a statute is entitled to considera-
tion and respect by the courts; however, unlike qua-
si-legislative regulations adopted by an agency to which
the Legislature has confided the power to 'make law," and
which, if authorized by the enabling legislation, bind this
and other courts as firmly as statutes themselves, the
binding power of an agency's interpretation of a statute
or regulation is contextual: Its power to persuade is both
circumstantial and dependent on the presence or absence
of factors that support the merit of the interpretation.”
(Yamaha Corp. of America v. State Bd. of Equalization
(1998) 19 Cal.4th 1, 7 [78 Cal. Rptr. 2d 1, 960 P.2d
1031].)

Reviewing the 2005 Program Advisory and the 2006
FAQ under these principles, we find they lack persuasive
force. Before explaining that conclusion, however, we
note those documents do not reflect the Department's
current position. In their amicus curiae brief to this court,
the Department and the Superintendent maintain that
section 49423 and its implementing regulations (tit. 5, 88
600-611), in combination with the NPA's medical-orders
exception (Bus. & Prof. Code, § 2727, subd. (¢)), do in-
deed permit unlicensed school personnel to administer
insulin. With that clarification, we turn to the documents
in question.

In its 2005 Program Advisory, the Department con-
firmed that unlicensed personnel may administer medi-
cations generally but "recommend[ed] that ... [1] ... [1] ...
unlicensed staff member[s] ... not administer medications
that must be administered by injection ... ." (Id., at p. 7.)
The 2005 Program Advisory's recommendations are
nonbinding, both because the document so states (id., at
p. 1) and as a matter of law (see § 33308.5, subd. (a)
["Program guidelines issued by the [Department] shall be
designed to serve as a model or example, and shall not
be prescriptive."]; tit. 5, § 611 ["The [Department], with

Page 10

the approval of the [Board], may issue and periodically
update an advisory providing non-binding guidance on
the administration of medication ... . The advisory shall
be a program guideline under ... section 33308.5 ... ."]).
The 2005 document offers no discussion or analysis of
its recommendation concerning injections and cites no
authority that might support it. The document does cite
section 49423 and sections 600, 601 and 604 of title 5
(2005 Program Advisory, at p. 6), which, as we have
seen, were specifically intended to permit unlicensed
personnel to administer medications, and none of which
forbids administration by injection. The document also
cites statutes describing the specific licensure required of
physicians, nurses and other health care providers em-
ployed as such in the schools (8§ 44871, 44873-44878),
and also section 49422, which provides that only li-
censed health care providers and certain other persons
with relevant credentials "shall be ... employed or per-
mitted to supervise the health and physical development
of students ... ." (2005 Program Advisory, at p. 20.) As
already noted, however, section 49422 cannot mean that
only licensed health care providers may administer me-
dications in schools because section 49423 expressly
applies "[n]otwithstanding Section 49422." (§ 49423,
subd. (a).)

Unlike the 2005 Program Advisory, which the De-
partment issued with the Board approval required for
such documents (see § 33308.5; tit. 5, § 611), the De-
partment apparently issued the 2006 FAQ unilaterally. In
that document, the Department flatly asserts that unli-
censed school personnel may not administer insulin.
(2006 FAQ, at p. 1.) Ignoring its own conclusion just one
year earlier that unlicensed personnel may administer
medications generally, even if not by injection, the De-
partment in the 2006 FAQ wrote that "[n]o ... California
statute”" other than sections 49414 (epinephrine au-
to-injectors) and 49414.5 (glucagon) "allows an unli-
censed school employee to administer any other medica-
tion in California public schools, even if the unlicensed
school employee is trained and supervised by a school
nurse or other similarly licensed nurse." (2006 FAQ, at p.
1, italics added.) In attempting to justify this conclusion,
the Department inexplicably cited section 49423 (2006
FAQ, at p. 2, fn. 2) and omitted any reference to the sta-
tute's implementing regulations (e.g., tit. 5, § 604, subd.
(b) ["Other designated school personnel may administer
medication to pupils ... ."]).

In its 2006 FAQ, the Department also invoked the
NPA as authority for the following assertion: "California
law states, with a few clearly specified legal exceptions,
that only a licensed nurse or physician may administer
medication. In the school setting, these exceptions are
situations where: []] The student self-administers the
medication; [f] A parent or parent designee, such as a



relative or close friend, administers the medication; or [1]
There is a public disaster or epidemic.” (2006 FAQ, at p.
1, fns. omitted.) The noted exceptions reflect statutory
exceptions to the NPA. (Bus. & Prof. Code, § 2727,
subds. (a) [gratuitous nursing by friends or family mem-
bers], (d) [nursing services in emergencies].) But the
document entirely overlooks the medical-orders excep-
tion, which expressly permits "any person [to perform] ...
such duties as required in ... carrying out medical orders
prescribed by a licensed physician ... ." (Id., subd. (e).)

Viewing the 2005 Program Advisory and the 2006
FAQ in their full legal context, we conclude the docu-
ments' recommendations are not entitled to judicial defe-
rence to the extent they might be thought to preclude
unlicensed school personnel from administering insulin.
The 2005 Program Advisory makes no serious effort to
reconcile its recommendation concerning injections with
the applicable statutes (88 49423, 49423.6) and binding
regulations (tit. 5, 88 601-611), and ignores the NPA's
medical-orders exception (Bus. & Prof. Code, 8§ 2727,
subd. (e)). The 2006 FAQ shares these faults and, in ad-
dition, both contradicts the 2005 Program Advisory's
correct conclusion that unlicensed personnel may admi-
nister medications generally and lacks the Board approv-
al required for program guidelines. (See § 33308.5; tit. 5,
8 611.) Under these circumstances, the documents' rec-
ommendations lack persuasive force on the question be-
fore us, and we thus do not defer to them. (Yamaha
Corp. of America v. State Bd. of Equalization, supra, 19
Cal.4th 1, 7.) We recognize, however, that the 2005 Pro-
gram Advisory constitutes an important source of advice
for local education agencies on matters beyond the scope
of this case, and we emphasize that we reject that docu-
ments' recommendations only to the extent they contra-
dict the views set out in this opinion.

6. Conclusion.

Finding no merit in the arguments to the contrary,
we conclude California law does permit trained, unli-
censed school personnel to administer prescription me-
dications, including insulin, in accordance with written
statements of individual students' treating physicians,
with parental consent (88 49423, 49423.6; tit. 5, 8§
600-611), and that persons who act under this authority
do not violate the NPA (see Bus. & Prof. Code, § 2727,
subd. (e)). Because schools may administer prescription
medications only in accordance with physicians' written
statements (8§ 49423; tit. 5, § 600, subd. (a)), state law in
effect delegates to each student's physician the decision
whether insulin may safely and appropriately be admi-
nistered by unlicensed school personnel or instead
whether a particular student's medical needs can be met
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only by a licensed health care provider. State law, how-
ever, presents no categorical obstacle to the use of unli-
censed personnel for this purpose.

In view of this conclusion, we need not address the
Association's contention that federal law would preempt
a contrary rule.

B. The APA.

The Nurses contend the 2007 Legal Advisory is in-
effective on the theory the Department should have
adopted it as a regulation in compliance with the APA.
(Gov. Code, § 11340 et seq.) The superior court agreed
with the Nurses on this point. The Court of Appeal, rul-
ing for the Nurses on other grounds, did not reach the
issue.

We also do not reach the issue, for two reasons:
First, the Nurses forfeited the issue in this court by fail-
ing to file, in response to the petition for review, an an-
swer raising it. (See Cal. Rules of Court, rule
8.500(a)(2).) While we have the power to address addi-
tional issues (id., rule 8.516(b)(1)), the briefs touch upon
the APA issue only cursorily, and we have not requested
additional briefing (cf. Cal. Rules of Court, rule 8.516

(0)(2))-

Second, and more importantly, our holding that Cal-
ifornia law permits unlicensed school personnel to admi-
nister insulin authoritatively resolves the dispute inde-
pendently of the 2007 Legal Advisory, based on the re-
levant provisions of the Education Code and its imple-
menting regulations. We therefore need not determine
whether the Department violated the APA in adopting
the 2007 Legal Advisory. Our decision leaves the De-
partment free to revise the Legal Advisory to reflect Cal-
ifornia law as we have interpreted it, and leaves the
parties and the lower courts free to identify and resolve,
if necessary, any issues that may remain concerning APA
compliance.

I11. Disposition

The Court of Appeal's judgment is reversed and the
case is remanded for further proceedings in accordance
with the views set forth herein.

Kennard, Acting C. J., Baxter, J., Chin, J., Corrigan,
J., Liu, J., and McGuiness, J.,” concurred.

*  Presiding Justice of the Court of Appeal,
First Appellate District, Division Three, assigned
by the Chief Justice pursuant to article VI, section
6 of the California Constitution.
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